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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 25th day of February, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-15390
V.

MORTI MER LESLI E GRANT,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON_ AND ORDER

The respondent has appeal ed pro se, froma decisional order
of Adm nistrative Law Judge Patrick J. CGeraghty, issued on
Decenber 17, 1998, in which the |aw judge granted the
Adnministrator's notion for summary judgment in this proceeding.’
By that decision, the law judge affirmed the suspension of
respondent’'s private pilot certificate for 180 days, based on

al | egations of violations of FAR 88 91.123(a), 61.3(c)(1),

'A copy of the law judge's order is attached.
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61.56(c), and 91.13(a).2? The Administrator's order alleged in
pertinent part as follows:

2. On or about Novenmber 12, 1997, you operated as pilot in

’Sections 91.123(a), 61.3(c)(1), 61.56(c), and 91.13(a) of the
Federal Aviation Regulations (FAR), 14 CFR Parts 61 and 91,
provide in pertinent part as foll ows:

8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance unless an anended
cl earance i s obtained, an energency exists, or the deviation
is in response to a traffic alert and collision avoi dance
systemresol uti on advisory....

8 61.3 Requirenent for certificates, ratings, and
aut hori zations.. ..

(c) Medical certificate. (1) Except as provided for in
paragraph (c)(2) of this section, a person may not act as
pilot in command or in any other capacity as a required
pilot flight crewrenber of an aircraft, under a certificate
i ssued to that person under this part, unless that person
has a current and appropriate nmedical certificate that has
been i ssued under part 67 of this chapter, or other
docunent ati on acceptable to the Adm nistrator, which is in
t hat person's physical possession or readily accessible in
the aircraft.

8§ 61.56 Flight Review....

(c) Except as provided in paragraphs (d) and (e) of this
section, no person nmay act as pilot in command of an
aircraft unless, since the beginning of the 24'" cal endar
nmont h before the nonth in which that pilot acts as pilot in
command, that person has:

(1) Acconplished a flight review given in an aircraft for
which the pilot is rated by an authorized instructor and

(2) A logbook endorsed from an authorized instructor who
gave the review certifying that the person has
satisfactorily conpleted the review

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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command civil aircraft N5511M an Aero Commander, WMbdel

200D, on a flight with a | anding at John Wayne/ Orange County

Airport, Santa Ana, California.

3. Incident to said operation at the John Wayne/ Orange

County Airport, Air Traffic Control (ATC) issued you a

cl earance to land on runway one-nine |eft.

4. You acknow edged and read back the said instruction.

5. Wthout receiving an anended instruction and when no

energency existed, you deviated fromthe said cl earance by

| andi ng on an active taxiway.

6. Your operation of civil aircraft N5511M in the manner

and circunstances descri bed above, was carel ess or reckless

so as to endanger the life or property of another.

In addition to the incident described above, respondent
| acked a current airman nmedical certificate, his |ast airman
medi cal certificate having been issued in 1991, and he had not
had a FAR 61.56 flight review since 1993. Respondent's | ogbook
al so reflected that he had operated the same aircraft as pilot in
command on two ot her occasions, both in 1995.

Respondent filed an answer to the Adm nistrator's order,
which was filed as the conplaint in this proceeding. Respondent
admtted all of the factual allegations, but denied that his
conduct was careless or reckless. |In the Admnistrator's notion
for summary judgnent, she asserted that |anding on a taxiway
contrary to an ATC cl earance, and operating an aircraft as pil ot
in command without a current airman nedical certificate and
wi t hout havi ng acconplished a biennial flight review, were all
per se careless or reckless operations of an aircraft. The

Adm ni strator al so asserted that the sancti on ordered was

reasonable and within the Sanction Gui dance Table, citing FAA
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Order 2150. 3A, Appendi x 4, and its provision for sanctions
ranging from30 to 180 days for each of the alleged FAR

vi ol ati ons.

The | aw judge, finding that there were no factual disputes
to be resolved and noting that Board precedent supports a finding
of carel essness where the potential for endangernent was created
by an operational violation, affirned the Admnnistrator's
allegations.® And, also relying on unspecified Board precedent,
the | aw judge found that the 180-day suspension ordered by the
Adm ni strator should be affirnmed. The only question before us in
this appeal is whether the |l aw judge's resolution of this matter
by way of summary judgnent was appropriate under the
circunstances. W think it was.

Respondent does not dispute that, contrary to his ATC
clearance to | and on runway one-nine |eft, he | anded on an active
taxi way at John Wayne Airport. He argues, however, that this
m st ake was not carel ess because no other aircraft were on the
active taxiway. W disagree. Landing on an active taxiway is

i nherently dangerous. Adm ni strator v. Brandano, 3 NTSB 1823,

1826 (1979). The fact that no other aircraft were on the taxiway
at the tinme of respondent's |anding was nerely fortuitous. The
potential for endangernent to ot her persons or property is
sufficient to support the finding of a violation of FAR §

91.13(a). Admnistrator v. Szabo, NTSB Order No. EA-4265 (1994),

]t is apparent fromrespondent's appeal brief that he is unaware
that the law judge affirnmed a finding of carel ess, not reckless,
conduct .
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citing Adm nistrator v. Haines, 1 NTSB 769 (1970), aff'd Haines

v. DOI, 449 F.2d 1073 (DC Cir. 1971). See also Adm nistrator v.

Harris, NTSB Order No. EA 4475 (1996). Nor do we take lightly

the fact that respondent "inadvertently" permtted his airman

medi cal certificate to expire for nore than seven years, or that
he had failed to neet the requirements for biennial flight review
for several years. Respondent's disregard for the

Adm nistrator's regulations is clear.

Turning to the sanction issue, the Adm nistrator supported
her order of a 180-day suspension by reference in her notion for
summary judgnent to her Sanction Gui dance Table. \Were the
Adm ni strator establishes before the |aw judge the existence of
validly adopted witten policy guidelines, the | aw judge nust
i npose a sanction that falls within the range of sanctions
suggested therein, unless he finds that application of the
gui delines by the Adm nistrator to be arbitrary, capricious, or

not in accordance with law. Adm nistrator v. Peacon, NTSB Order

No. EA-4607 at 4 (1997). Since, under the circunstances
descri bed herein, a 180-day suspension does not seem

i nappropriate, see e.g., Admnistrator v. Marcussen, NTSB O der

EA-4711 (1998) (180-day suspension upheld for pilot with no
aircraft rating and no biennial review, whose operation of an
aircraft with passengers ended in a gear-up |landing), the | aw
judge appropriately deferred to the Adm nistrator's order on
sanction and did not abuse his discretion by granting summary

j udgnent .
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The law judge's order is affirned; and
3. The 180-day suspension of respondent's private pilot
certificate shall begin 30 days fromthe service date indicated
on this opinion and order.*

HALL, Chairman, HAMMERSCHM DT, GOG.I A, and BLACK, Menbers of the
Board, concurred in the above opinion and order.

“For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to 14 CF. R 8 61.19(f).



